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STATE OF CALIFORNIA . . .~rnold ~dhwarzene~ger, Goeernor 

&?LING ADDRESS: , . 
P. 0. Box 420603 
San Francisco, CA T e l :  (415)  703-4240  , 

. . 
 ax: (415)  703-4277  

943-42-0603 ' 

. . . . 
~erranCe OIMalley, Hearing Officer 
Office of the Director -'Legal Unit 
320 West 4th Street, Suite 600, 1 
LOS Angeies, CA 90013 I 

, . 
. . 

Re: Public ~o'rlcs Case No. 2003-042 . . 

. '.East Campus Student Apartments . . 

: Universityof ~alifornia, Irvine 
. . .  

Dear Mr. OIMalley: 
. . . . 

This constitutes the ' determination of the ' ~irector of Industrial ' 
~eiations rLgardlng coverage of the above-referenced project undkr 
Calif ornia' s prevailing wage,' laws and is made pursuant .to tFtle 8, 
California. Code of Regulations, section 16001 (a) . , Based upon m y  
review of the facts of this.' case and an analysis' of the applicable 
law, 'it is my determination that the construction of the ~ a s t '  
Campus :Student Apartments (\\~roject~'.) is not a public work. . . . ' 

Facts . . 

On December 5 , .  2000, the University of .California, Irvine ('UC") 
issued a Request .for . Qualification and Proposal to Develop 

' University of. calif ornia, Irvine East Campus . student ~~artments'. , 

The ~ r o j  ect involves the construction , of a 488-unit. affordable 
student housing complex, undergraduate and graduate community 
buildings, a maintenance building,, a community swimming pool .and 
inf rastruc'ture including, parking spaces ' and sewer and ,water 
lines. Seventeen developers responded with packaged submissiohs . 
,EAH-East campus Apartments, LLC, a .California Limited Liability 
Company ivhose .general partner . is EAH University Properties, Inc . , 
a ' non-prof it corporation (collectively "EAH" )', was selected to 
develop the Project.' . . 

On ~ecember 1, 2002, ,EAH entered into a 40-~ear. ground lease with 
UC ("Ground Lease")', leasing 27 acres of land ('Property") on 
which .to build the Project .and manage the ,rentals' once. the Proj.ect 
is completed. EAH is required to rent the apartments to UC 
stud&nt.s a.t below-market 'rental rates. The student rent is t'o be 
set no higher than 90 percent of market,rate in order for it to be 
affordable, as determined.by a .rental survey. 
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Under the Ground Lease, EAH is to pay UC an initial rent of 
$700,000 per year plus a one-time. "SyBtem Fee" of $505,000 and 

. .. "123 . Management F'ee" of the' greater of $165,0.00, or $0.33 times the 
gross square footage '(collectively 'one-time fees" ) . This initial 

' . . rent. is to be increased every five years' by the ' percentage 
increase in the Consumer PrLce Index: After each 10-year periodi. 
EAHfs 'rent is to be recalculated to provide .UC. with a 9 percent 
return based on the then-markek value.of. the .leased property. 

In ,a, letter dated February 13, 2006, Larry W. Heglar, a state- 
cert'if ied real estate appraiser with a Masters ' of Appraisal, 
Institute ' (\'MAI~), st,ated. that in order to .obtain' the true fair 
market' value of the Property,' the fair market value should be 

' 

reduced by the value of the student rent restrictions. According 
to . Mr. ~egiar, it. should also be reduced by :the off-site. 
development costs because 'the comparable properties he considered 
.in the appraisal discussed below 'all involved sale of' developable 
'super 'pads' with of fsite improvements already installed or paid 
for; Thus, according to Mr; ' ~eglar, the 'as is" value referred to 
in his 'appraisal represents the .true fair 'market value of the 
,.:property. % ,  

In a n  appraisal dated October 30, 2000, M;. Heglar determined that 
. the highest and best : us.e of the ' property is,' apartment rentals. 

Calc.ulating the rents at 90 .percent ,of the 'market rate, the 
minimum restriction under the Ground .Lease, the fair market 'va.lue 
of the Property .is $11.35 mil~i6n. Reducing the '.fair market value 
by the off-site development costs ($3,326,660), Mr. 'Heglar 
determined the .total 'as is" value of the Property with student 
rent restrictions to be $8,021,34'0.~ . 

In an appraisal dated December 3, 2004, James Brabant, a state- 
certified real estate appraiser with an M A I ,  determined that 
$700,000 plus the one-time fees represents the fair market rent of 
the Property. He based this calculation on $8,021,340, the 'as is" 
or fair market value of the Property with student rent 
restrictions. Using that figure, Mr. Brabant deterhined that the 
$700,000 rent plus one-time fees fell within the 8 to 10 percent 
expected market rate of return at 8.9 percent. 

Construction is financed through a Loan Agreement dated December 
1, 2002 between EAH and the California Statewide Communities 
Development Authority ("CSCDA" or "Issuer" ) , a j oint powers 
authority organized under California law. Under the Loan 

 he correct "as is" figure is $8,023,340: Mr. Heglar .mistakenly subtracted 
$3,328,660 in off-site.development costs, instead of $3,326,660. 
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Agreement, Issuer agrees .to issue CSCDA'student Housing Revenue 
Bonds in the aggregate , , amount of $104.5 milli'on. Under an ' 

~ndenture' Agreement between Issuer 'and Wachovia Bank, a private 
f inancia.1. institution ("Trustee") , Issuer's rights to the. bond 
proceeds and i6ts secured interest in the Project revenues and in 
the physical buildings are assigned to Trustee. The bond proceeds 
are deposited directly with :Trustee by ~ a n c  One 'capitol Markets, 
, Inc . ,  the bank underwriting the bond sales. Trus'tee is to loan EAH 
.the bond proceeds .in installments as,. specified ..in 'the .Loan. . 

Agreement. In turn, EAH is' to deposit all of the gross revenues 
frdm the student rentals in a specified bank account and. turn the . 

'account funds over toVTrustee on a weekly basis. ,Trustee. is given 
a secured interest in the. EAH bank account. 'issuer never has 
possession of either the bond proceeds deposited directly with 
Trustee and paid to EAH. or. .the loan repayments made by EAH to 
Trustee. 

-- 
~he'.bonds were sold to private investors in two series .'Zf.~eries 
2 0 0 2 ~  Bonds were issued 'in the amount of $104.23 million. ' Proceeds. 
f rom::"the' sale of' these bonds 'are t,o pay . for ' construction costs, 
debt service and a portion of the issuance costs. Interest. on the 
2002A ~onds is tax' exempt under federal law. Series 2002B Bonds 
were.. :issued in the amount of $270,000. Proceeds from' the sale of 
these. ... bonds are to pay for the remainder o f  the issuance costs, 
insurance and' debt s.ervice . .Interest on these bonds is tax exempt 
under California law, -but not federal law. ' - 

. . 

. T&stee is required to pay all bondholders out of the trust funds. 
Bondholders'. only recourse is against the trust fund accounts or , 

the security provided for r.epayment of the bonds i . e. , Project 
revenues and physical buildings) . -Under the Indenture: ' 

The Bonds together with the interest thereon, shall be 
special, limited and not general obligations of the 
Issuer giving rise to no pecuniary liability of the 
Issuer ... . The Bonds shall be limited obligations of 
the Issuer as provided therein payable solely from the 
revenues and collateral pledged ... . The Bonds are 
payable solely from the Trust estate. The Bonds ... 
shall never constitute the debt or indebtedness of the 
State, The [UC], the [City of Irvine], or any other 
agency thereof ... . Neither the faith and credit nor 
the taxing power of the State, The [UC] or the [City 
of Irvine] is pledged to the payment of the principal 
... or interest on the Bonds, nor is the State, The 
[UC], or the [City of Irvine] ... obligated to make any 
appropriation for payment ... . 



. . ; 
. . 

Letter to ~err'ance. Of Malley, Hearing Officer 
. Re.: Public ~orks.~a'se No. 2003'042 , . . 

Page 4 

. . 
. . . , 

. . 

On December 1, 2002, EAH ent'ered into a construction contract,with 
Benchmark contractors , Inc . for $60,360,45.7 to'. build the . East 
Campus Student Apartments. 

, Discussion 
. . . . 

'~abor ~dde section 1771' generally requires the payment of 
prevailing wages to workers emp.loyed on publ5.c works. section 
.i7'20 (a) (1). .defines. public works to include: "construction, 
,alteration, demolition, . installation, or repair work done under, . 

'contract and paid for in whole or part out of public funds .;. ." 

' ' Section 17.20  provide,^ in pertinent part : 
, 

. . . . 

(b) Fsr purposes of this section, 'paid for in whole or 
. in part out of public funds" means all' of the . 

following.: . . 

, .(I) The payment of money or the equivalent . of . 

.money by: the state or po,litica'l subdivision . 

. . 
directly, .to or on behalf of the public works , 

'contractor, subcontractor, or developer; 

. (a) .Fees ,. . costs, rents,. insurance or bond 
. . 

. . premiums, loans, interest rates, or other 
obligations that would normally be required 
in 'the .execution of the coritract, that are 
paid, reduced, charged at less than ' fair . 

, . ' market value, waived, or forgiven, by the. 
state or political subdivision. 

Clearly, the Project is c'onstruction that is done under .contract. 
At issue' is .whether .the rent charged to EAH by UC andj'or the bond 
financing renders the Project "paid for in whole or in part. out of 

. . 
public funds." 

Rent Charged to EAH by UC 

The first question is whether the rent ' charged to EAH by UC under 
'the, Ground Lease is a payment of pub.lic funds. Under section 
1720 (b) (4). , payment of public funds includes rent charged at less 

, . 
than fair market value.. Mr.. Brabantf.s December 3, 20'04 appraisal 
states that the rent'of $700.,000 plus the one-time fees under the 

'subsequent statutory references are to the Labor Code unless otherwise 
indicated. 
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Ground Lease is fair market rent. Mr. Brabant' s evaluation is 
based on Mr. Heglarls October 30, 2000 appraisal stating that the 

. \'as isu or fair market .value of the Property with student'.rent 
rest2ict.ions , is $8,021,340 . 3  Using that figure, Mr. Brabant 
deterrhined that the rent charged to .EAH by UC fell within the '8 to 

4 10 percent kxpecte.d market rate of return at 8.9 percent. 
. . . . 

In light of the. facts as presented, ' the ~irector will accept a 
bona , f ide ' appraisal performed by . an independent and certified 
appraiser as 'determinative of fair.market value unless credible . . .  
evidence to the contrary is presented. See, . . e , g . ,  P:W 2004-035, 
Saiita Ana Transit 'Vil lage,  C i t y  'of .Sant'a Ana (December .5, 2005);. 
.PW 2003-040, Sierra Business Park, City of Fontana ( ~ a n u a r ~  23, 
2004). Here, the appraisals were performed .using accepted 
methodologies. by ' state certif ie:d. appraisers .. with an . MA1 and 
therefore are. considered bona f ide zppraisals. No evidence to the 

I contrary has been . presented, and therefore the appraisals are 
hereby accepted as establishing the fair market value of 'the rent. 

. . 

In sum,. the rent charged to 'EAH ,by UC under the   round Lease. is 
not charged at Less than fair market value within the meaning of 
section.. 1720 (b) (4) . . . Therefore, the rent does not . '  constitute a 
payment of public, funds. . 

Bond ~iriincin~' . . 

The .. second question is whether the b,ond financing involves a 
.payment of public funds. As. described above, CSCDA is a "conduit 
issuer" of the bonds. A conduit bond issue'r issuesand sells bonds 
2nd; simultaneously with their issuance, assigns all bf.its rights 
to the bond proceeds to a private trustee .for all bsndholders. See 
PW 2 004 - 016, Rancho Santa Fe Village . Senior AffordabJe Housing 
Project (~'ebruary 25, ' 2005) for a description of conduit ' bond 
funding. That is.precisely what occurred in this case. : 

3~ccording to Mr. HeglarJ s February 13, 2006 letter, the comparable properties 
used in his October 30, 2000 appraisal all involved sale of "super padsu with 
off-site infrastructure already installed or paid for. Because Property was not 
improved with any off-site infrastructure, the cost of building such 
improvements was talcen into account in arriving at the true fair market value 
of the Property, which Mr. Heglar refers to as the "as is" value. 

. 4 ~ s  noted. above, Mr. Brabant mistakenly reduced the fair market .value of the 
property by $2,000 in his arithmetic calculations. The. $2,000 difference, 
however, does not alter the conclusion reached herein. that UC is not charging. 
EAH below-market rent. Using the correct fair market value of the Property of 
$8,0z3,340 instead of $8,021,340, the market rate of r,eturn on rent of $700,000' 
plus one-time fees would still £.all within the 8 to 10 percent expected market 
rate of return at approximately 8.8 percent. . 
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CSCDA issued, the bonds. The' bond, proceeds were deposited with 
'. . ~rilstee. : Trustee advanced the proceeds . 'to EAH as loan 

. 'installments. ..EAH is .contractually ' bound to repay the ' loan to .. 

. Trustee fr0.m 'reyemes generated by, the Project. Because it assigns 
all. .of its rights. .to Trustee,. ~ssuer . never has possession of 

. . either the bond. proceeds or the loan repayments. Moreover, Issuer 
has nb pecuniary liability to repay the bond' debt'.:.In fact, the 
bondholders' only recourse is against the trust fund' accounts or . 

the security provided.for repayment of the bonds. , . 

, r he ~+art&ent has' previously: determined that money collected for, 
or in the. coffers of, a public entity.is "public,funds" within the 
meaning. of. sectzon 1720. See, e.g., PW. 2004-016, Rancho Santa Fe , 

. .v i l lage Senior Affordable Housing 'Project  .(February ,25, . 2 005) ; PW 
'93-054,. ~ u k t i n  Fire :Station '(~une 28, 1994). Here, neither the 
bond'proceedg nor the loan repayments e*er enter the coffers of a. 
public. entity, nor .are they colleceed for a public entity. ~ecause . 
none of the money flows into . or out of publio cqf f ers, the bond 
financing is not "the payment of .money. or the equivalent of money 
by .the state ' or political . subdivision" . within t?ne meaning. of - 

skctlon 1720 (b) (1) . Therefore, . the bond financing . does not 
c0nstitute.a payment of public funds. . . 

Based on the foregoing, neither the rent charged to EAH by UC 
under the Ground Lease nor the bond financins constitutes a 
payment of public funds. Therefore, the Project i s  not a public 
work and is not sub j ect to prevailing wage requirements . 

I hope this determination satisfactorily answers your'inquiry . . .  
. . 

~ c t i n ~  Director 

'Given the conclusion reached herein that Project is not a public work, there 
is no need to address whether the "internal university affairs" doctrine under 
article IX, section 9(a) of the California Constitution relating to the 
University of California would otherwise exempt Project from application of 
state prevailing wage requirements. 


